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INTRODUCTION

Greg Kasbaum, Executive Director, Oklahoma Technology Association representing school districts across
the State of Oklahoma and Colin Webb, Director of Technology, Noble Public Schools, representing a
committee of Oklahoma public school district technology directors listed in Appendix A of this document,
and Kellogg & Sovereign® Consulting, LLC, submits these comments. We appreciate the opportunity to
provide input to support the goals of Special Universal Service.

COMMENTS

Based on discussions at the February workshops, it appears that the Oklahoma Corporation Commission
(“OCC”) plans to adopt a definition of “technology neutral” that is inconsistent with the Federal
Communications Commission (“FCC”} definition and that would inappropriately keep OUSF Beneficiaries
from obtaining the best value services for their needs. We encourage the OCC to allow OUSF Beneficiaries

to describe the services they wish to purchase, including using the term “fiber,” as permitted by the FCC
for its universal service programs.

TECHNOLOGY NEUTRAL

As Debi Sovereign with Kellogg & Sovereign Consulting presented during the technical conference dated
February 22, 2017 , we are concerned with the Public Utility Division of the Oklahoma Corporation
Commission’s (“PUD”) interpretation of the term “technology neutral’ as used in the statute as follows:

17 O.S. §139.102 — Definitions

6. "Competitively neutral" means not advantaging or favoring one person or technology over
another; [emphasis added]




17 O.S. §139.109.1 A.

5. Oklahoma Universal Service Fund Beneficiaries shall conduct a fair and open competitive
bidding process to select the services and carrier eligible for support. The competitive bidding
process shall meet the following standards:

a. the solicitation of bids shall clearly identify the bandwidth range requested by the
Oklahoma Universal Service Fund Beneficiary or consortium,

b. the Oklahoma Universal Service Fund Beneficiary shall not limit bidders based upon
technology, [emphasis added]

c. the bidding shall be open to all carriers authorized to receive OUSF funding in the
telephone exchange where the Oklahoma Universal Service Fund Beneficiary is located
or where the members of the consortium are located, and

d. the bidding shall not be structured in a manner to exclude carriers eligible to receive
OUSF funding in the telephone exchange where the Oklahoma Universal Services Fund
Beneficiary is located.

Recent Corporation Commission Guidance

During the February 2017 workshops, Derrel Fincher presented competitive bidding suggestions that
applicants:
» Do:
o Be clear that you will accept any technologies bid.
o Be clear that your intent is to conform to OUSF competitive bidding
requirements.

o “Fiber preferred”
o Selecting “Lit Fiber Service” without other selections

FCC TECHNOLOGICAL NEUTRALITY — UNIVERSAL SERVICE AND E-RATE

In its 1997 Universal Service First Report and Order, the FCC defined “competitive neutrality” in the
universal service context as follows: “competitive neutrality means that universal service support
mechanisms and rules neither unfairly advantage nor disadvantage one provider over another, and
neither unfairly favor nor disfavor one technology over another.”?

The FCC explained in the First Report and Order: 2

1 Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, 12 FCC Recd 8776, 1 47
(1997).

2/d. 9 45.
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In the Recommended Decision, the Joint Board recommended that the Commission's universal
service policy "be a fair and reasonable balance" of all of the principles identified in section 254(b)
and the additional principle of “competitive neutrality." The Joint Board also recommended that
the principle of competitive neutrality include the concept of technological neutrality "by allowing
the marketplace to direct the development and growth of technology and avoiding endorsement
of potentially obsolete services."

The FCC also stated that “technological neutrality,” which is a component of competitive neutrality,
“does not guarantee the success of any technology supported through universal service support
mechanisms, but merely provides that universal service support should not be biased toward any
particular technologies.”?

In the same order, the FCC emphasized the importance of “permitting schools and libraries full flexibility
to choose among telecommunications services.”* The FCC stated that “in an environment of rapidly
changing and improving technologies, empowering schools and libraries . . . to choose the
telecommunications services they will use as tools for educating their students will enable them to use
and teach students to use state-of-the-art telecommunications technologies as those technologies
become available.””

The FCC has never suggested, in the Universal Service First Report and Order or elsewhere, that the mere
mention of a specific technology by a Beneficiary in a request for proposal violates the concept of
technological neutrality. In fact, the FCC has specifically allowed E-rate applicants to identify “fiber” as a
service they were seeking.

By detailing “Fiber or Dark Fiber” on the Eligible Services List, the FCC fully expected applicants to use
the word “fiber” when specifying services requested on the FCC Form 470.

The FCC discussed fiber at length in the 2014 Modernization Order and never suggested that it would be
inappropriate for a school or library to specifically request fiber. In fact, schools and libraries that wish
to seek support for leased dark fiber must also seek comparison bids for leased-lit fiber.®

On the contrary, prohibiting the beneficiary from discussing in detail the technologies they need would
seem to undermine and be inconsistent with the FCC’s stated goal of empowering schools and libraries
to make their own choices.

FCC ELIGIBLE SERVICES LIST

17 0.S. 139.109.1 provides support for both schools and libraries based on the “E-rate Eligibles Sevices
List (ESL) for Category One services as determed by the Federal Communications Commission.”

*1d. 9 49.
*1d. 9443,
®Id.

5Modernizing the E-rate Program for Schools and Libraries; Connect America Fund, WC Docket Nos. 13-184, 10-90,
Second Report and Order and Order on Reconsideration, 29 FCC Rcd 15538, 99 29-42 (2014).
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The FCC Eligible services list includes “Fiber” as a service eligible for support in Category One.
Therefore, OUSF Beneficiaries should be able to state on their Forms 470 and other competitive bidding
documentation that they are seeking bids for “fiber.”

USAC INSTRUCTIONS ON REQUESTING FIBER

The USAC News Brief dated March 3, 20177 provides the following guidance to applicants on how to
properly complete the FCC Form 470 for Fiber requests. Please note that the USAC news brief is for
“fiber” requests. Clearly, USAC supports the use of the word “fiber” when requesting support for E-rate
discounts.

USAC guidance clearly allows applicants seeking leased lit fiber to only select “lit Fiber service” from
the drop down options.

The only requirement for selecting “Transport Only — no ISP Service” is for applicants who are seeking
support for self-provisioned networks. Only for this very narrow group of applicants who are seeking to
build out and support their own networks does the FCC require a broad comparison to ensure that
utilizing E-rate funds for self provisioned networks is the most cost effective solution compared to not
only leased lit fiber options but also to third-party networks such as a city municipality.

Reminders for Submitting Fiber Requests on the FCC Form 470

Applicants submitting FCC Forms 470 for leased dark fiber and self-provisioned networks are
required to seek bids for other services and do a cost comparison to choose the most cost
effective option.

Below is a table which will help applicants include the appropriate service requests on their FCC
Form 470 and in their Request for Proposal (RFP) and RFP documents:

, . The minimum dropdown options that
If you are seeking bids for...

You must also seek bids for... should be selected on the FCC Form
470 are...

Leased Lit Fiber (with or
without s!)eC|aI N/A "Lit Fiber Service"
construction)
Leased Dark Fiber (with or
without special Leased Lit Fiber . Dérk Flberl )
construction) Lit Fiber Service

Services Provided Over Third-Party
Networks (including, but not limited
to, leased lit fiber)

Self-Provisioned Network "Self-Provisioning"

"Transport Only — No ISP Service" *

* "Transport Only — No ISP Service" is a technology-neutral way of seeking support for bandwidth including, but
not limited to, leased lit fiber. To select Leased Lit Fiber only would be insufficient.

7 http://www.usac.org/sl/tools/news-briefs/preview.aspx?id=753
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OKLAHOMA CORPORATION COMMISSION — HISTORICAL USE OF SPECIFIC TECHNOLOGY TERMS

The Oklahoma Corporation Commission’s universal service fund must be consistent with the federal
program as stated in 47 U.S.C. §254 (f) State authority —

A State may adopt regulations not inconsistent with the Commission's rules to preserve and
advance universal service. Every telecommunications carrier that provides intrastate
telecommunications services shall contribute, on an equitable and nondiscriminatory basis, in a
manner determined by the State to the preservation and advancement of universal service in that
State. A State may adopt regulations to provide for additional definitions and standards to
preserve and advance universal service within that State only to the extent that such regulations
adopt additional specific, predictable, and sufficient mechanisms to support such definitions or
standards that do not rely on or burden Federal universal service support mechanisms.

It is essential, therefore, that the state program interpret “Technological neutrality” in the same
manner as the FCC.

Historically, the OUSF has allowed applicants to specifically list their technology needs on E-Rate and
RHC forms. In fact, the OUSF previously used the term “T-1" to set the standard for which OUSF support
was provided. The technical term “T-1" represents the tariff rate for a specific technology bandwidth
(1.5444 Mbps) and mode of delivery (copper).

Over time, the “T-1” standard evolved to provide a limit of support for schools and libraries up to the
equivalent of a T-1 for each building with classrooms for schools or for a T-1 to a library location.

There was never a concern that using the word “T-1” would limit bidders and the use of the word “T-1”
would be inconsistent with the universal services principle of technological neutrality.

RECOMMENDATION

In order to clarify the meaning of “technological neutrality” we recommend the following definition
to be added to the Chapter 59 Rules:

Technological Neutrality - provides that universal service support should not be biased toward
any particular technologies by allowing the marketplace to direct the development and growth
of technology and avoiding endorsement of potentially obsolete services. OUSF Beneficiaries are
permitted full flexibility to choose among telecommunications services they need in order to use
state-of-the-art telecommunications technologies as those technologies become available. The
phrase “shall not limit bidders based upon technology” means OUSF beneficiaries may request
bids for OUSF eligible services consistent with the FCC programs for schools, libraries or
telemedicine. OUSF Beneficiaries may specify services requested and should provide sufficient
detail for bidders to respond with proposals for equivalent or better service offerings.
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CONCLUSION

We understand the Commission wants to ensure that OUSF Beneficiaries are purchasing the lowest-cost

solution (as long it meets other terms in the RFP), in order to make the most efficient use of funds. The

FCC, however, has recognized that the lowest cost does not always equal the most cost-effective
service. That s, an entity can purchase the cheapest service but that often does not equal the best
value. We respectfully suggest that this Commission allow OUSF Beneficiaries to have some flexibility in

seeking services by specifying the type of technology that works best for their organization, in order to

receive the best value for themselves and the USF program. Further, permitting Beneficiaries to

specifically seek bids for fiber, including lit and dark, is consistent with FCC rules for its universal service

programs. The OCC should not adopt rules that will make it difficult for Beneficiaries to seek

competitive bids under both the state and federal programs.

Respectfully Submitted,

Deborah J. Sovereign, CPA
Owner/CFO

Kellogg & Sovereign Consulting, LLC
1101 Stadium Drive

Ada, OK 74820
dsovereign@kelloggllc.com
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Colin Webb, M.Ed.
Director, Technology
Noble Public Schools
PO Box 499

Noble, OK 73068
cwebb@nobleps.com

Greg Kasbaum, M.Ed.

Executive Director

Oklahoma Technology Association
PO Box 852076

Yukon, OK 73085
otadirector@gmail.com
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APPENDIX A:

OKLAHOMA CORPORATION COMMISSION, CAUSE NO. PUD 201700006

Committee of Oklahoma Technology Directors

Geromy Schrick

Executive Director of Technology

Mustang Public Schools
Mustang, Ok

Eric Hileman

Executive Director, IT Services
Oklahoma City Public Schools
Oklahoma City, OK

Tony Chauncey
Director of Technology
Elk City Public Schools
Elk City, OK

Cory Boggs

Executive Director, IT Services
Putnam City Schools

5401 NW 40th, Oklahoma City

Jun Kim

Director of Technology
Moore Public Schools
Moore OK

Jason Johnson

Director of Instructional Programs
Pryor Public Schools

Pryor, Ok

Kyle Reynolds
Superintendent
Woodward Public Schools
Woodward, OK

Dee Benson

Director of Technology
Guthrie Public Schools
Guthrie, OK

Todd Borland
Technology Director
Union Public Schools
Union, OK
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CERTIFICATE OF MAILING

On this 6™ day of March, 2017, a true and correct copy of The Oklahoma Technology Association,
Oklahoma Public School Technology Directors, and Kellogg & Sovereign Consulting’s Comments was

delivered electronically to:

Brandy L Wreath

Director, Public Utility Division
Oklahoma Corporation Commission
2101 N Lincoln Blvd

Oklahoma City, OK 73105
b.wreath@occemail.com

Dara M. Derryberry

Office of the Attorney General of Oklahoma
313 NE 21 Street

Oklahoma City, Oklahoma 73105
Dara.Derryberry@oag.ok.gov

Maribeth Snapp
Telecommunications Policy Director
Oklahoma Corporation Commission
2101 N. Lincoln Blvd.

Oklahoma City, OK 73105
m.snapp@occemail.com

J. David Jacobson
Jacobson & Laasch
212 East Second Street
Edmond, Ok 73034
Jdj8788@aol.com

Ron Comingdeer

Kendall Parish

Comingdeer & Associates

6011 N Robinson

Oklahoma City, OK 73118-7425
hunter@comingdeerlaw.com
kparrish@comingdeerlaw.com

Jennifer H. Castillo

100 N. Broadway, Suite 2900
Oklahoma City, OK 73102
jcastillo@hallestill.com

Sandra B. Harrison

Oklahoma Hospital Association
4000 N. Lincoln Blvd
Oklahoma City, OK 73105
sharrison@okoha.com

Kimberly Prigmore

Assistant General Counsel
Oklahoma Corporation Commission
2101 N Lincoln Blvd

Oklahoma City, OK 73105
k.prigmore@occemail.com

Jared B. Haines

Assistant General Attorney
313 NE 21%t Street
Oklahoma City, OK 73102
Jared.Haines@oag.ok.gov

Marc Edwards

Phillips Murrah, P.C.

101 N Robinson Ave

Oklahoma City, OK 73102
medwards@phillipsmurrah.com

Jack G. Clark, Jr.

Clark, Stakem, Wood & Patten, PC
101 Park Avenue, Suite 400
Oklahoma City, OK 73102
cclark@cswp-law.com

Nancy Thompson

P.O. Box 18764
Oklahoma City, OK 73154
mthompokc@aol.com

Kim Argenbright

2504 NW 68" St
Oklahoma City, OK 73116
kim@aktelcolaw.com

Eric R. King

Gable Gotwals

One Leadership Square, 15" Floor
211 N Robinson

Oklahoma City, OK 73102
eking@gablelaw.com

Dallas E. Ferguson
Williams Center Tower |l
Two West 2™ St., Suite 700
Tulsa, OK 74103-3117
dferguson@dsda.com
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J. Fred Gist, Esq.

100 N Broadway, Suite 2900
Oklahoma City, OK 73102
fgist@hallestill.com

John W. Gray, Jr.

AT&T Services, Inc.

816 Congress, Room 1109
Austin, TX 78701

Jg1989@att.com

Susan C. McVey

Director, Oklahoma Dept. of Libraries

Susan.mcvey@libraries.ok.gov

Colin T. Webb, Director, Technology

Noble Public Schools
cwebb@nobleps.com

Greg Kasbaum, Executive Director
Oklahoma Technology Association

otadirector@gmail.com
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Vilard Mullaliu

Assistant General Attorney
313 NE 21 Street
Oklahoma City, OK 73102
Vilard.Mullaliu@oag.ok.gov

Victoria D. Korrect
Paralegal, Public Utility Unit
313 NE 21% Street
Oklahoma City, OK 73102
Victoria.Korrect@oag.ok.gov
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Deborah J. Soveteign, CPA

Kellogg & Sovereign Consulting, LLC

Owner/CFO

03/06/2017
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